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Abstract

Proportionality of crime and punishment is one of the fundamental principles of international criminal law that emphasizes the
administration of justice and the prevention of injustice in punishment. This principle states that the severity and type of
punishment should be consistent with the nature and severity of the crime.

In international criminal law, international courts and judicial institutions are required to make decisions based on various
factors, including the severity of the crime, the role and participation of the accused, the effects of the crime on society and victims,
and the specific circumstances of the case.

Adherence to this principle not only helps protect human rights, but also increases the credibility and legitimacy of international
judicial systems. At the same time, implementation and conceptual challenges, such as the precise definition of international crimes
and the determination of appropriate standards for punishments, still exist.

This article examines the principles and challenges of proportionality of crime and punishment in international criminal law and
analyzes its role in strengthening the international justice system.

Keywords: International Criminal Law; Proportionality of Crime and Punishment; Justice; Human Rights; International
Courts; Legitimacy of the Judicial System; Implementation Challenges; International Justice
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1. Introduction

Proportionality of crime and punishment is one of the key
principles in international criminal law, which is used as an
important criterion for ensuring justice in the judicial process. This
principle is based on the premise that punishment should be
proportionate to the nature and severity of the crime committed, so
that on the one hand the human rights and dignity of the accused
are protected, and on the other hand justice is done to the victims
and society.

In recent years, with the occurrence of international crimes such as
war crimes, genocide, and crimes against humanity, the importance
of observing proportionality in punishments has received more
attention. International judicial institutions such as the International
Criminal Court and specialized courts are responsible for
determining punishments, taking into account factors such as the
severity of the crime, the role of the accused, the impact of the
crime on society and its victims, and the specific circumstances of
each case.

This introduction examines the importance and position of the
principle of proportionality of crime and punishment in
international criminal law and raises the challenges and
opportunities in this field, as international criminal law seeks to
address the most serious and transnational crimes, respecting the
proportionality of the crime and the punishment has become a
crucial issue.

This not only helps to prevent the imposition of unjust and
disproportionate punishments, but also helps to maintain public
confidence in international judicial institutions. While this
principle is well accepted in theory, in practice, its implementation
faces several challenges. One of the main challenges is the precise
determination of criteria against which the severity and type of
punishment can be determined.

The precise definition of international crimes and the determination
of objective criteria for assessing their severity require a
comprehensive and harmonized legal framework. Furthermore, it
should be noted that each case has its own circumstances and
complexities that require careful and case-by-case examination.
Another challenge is the cultural and international legal differences
that can affect the interpretation and implementation of the
principle of proportionality of the crime and the punishment.

Each country and culture may have different attitudes and
standards regarding punishment, which can lead to different and
sometimes  contradictory interpretations. In this regard,
international efforts to develop common and harmonized laws and
standards are of great importance.

These efforts can include the education and training of judges and
judicial officials, the development of monitoring and review
institutions, and the creation of platforms for international dialogue
and cooperation. The proportionality of crime and punishment is
particularly important in the field of international crimes, where we
often deal with crimes such as genocide, war crimes and crimes
against humanity. These crimes require a careful and fair approach
due to the severity and scope of their effects on societies and
individuals.

In order to ensure the full implementation of this principle,
international institutions such as the International Criminal Court
and specialized courts (such as the International Criminal Tribunal
for the former Yugoslavia and Rwanda) have important tasks.

These institutions should develop precise and transparent criteria
for assessing the severity of crimes and determining punishments.
In this regard, various factors such as the degree of participation of
the accused in committing the crime, the intention and motivation,
the extent of the harm and damage caused to the victims and
society, and the specific circumstances of each case should be
taken into account.

Also, due to the complexities and cultural, legal, and social
differences existing in the international community, the
implementation of this principle faces numerous challenges.
Differences in legal approaches of countries, diversity in cultural
and ethical standards, and different interpretations of the concepts
of justice and punishment are among the obstacles to the effective
implementation of the principle of proportionality of crime and
punishment.

1.1 The concept of crime

In Persian, the word "crime" means "unpleasant act" or "act against
the law". This word is derived from the Arabic root "crime" which
means “error" or "sin". In lexical terms, crime usually refers to any
type of wrong, wrong or illegal act, due to which an individual or
society is harmed or suffers damage. Also, in Arabic, it means sin,
and it also comes in the form of a fine and is pluralized as crimes,
crimes and crimes. Terminologically, crime, unlike some natural
concepts such as the laws of physics and mathematical concepts,
does not have a fixed and unique concept, and therefore it has had
different semantic and conceptual forms in different sciences such
as social sciences, law and philosophy, and even in different
religions and sects, and each has provided a specific definition of
it!

The legal term concept of crime, which in criminal law means "an
act or behavior" that the legislator identifies as illegal and
determines a punishment for it. This concept specifically refers to
acts that are legally recognized as dangerous or undesirable and
cause harm to society or individuals.

In this framework, a crime consists of two main elements: a
criminal act (i.e., an act or behavior that is against the law) and
criminal intent (i.e., the knowledge and intention to commit that
act). In criminal law, a crime is divided into three general
categories: intentional crimes (in which the offender acts with the
intention of committing a criminal act), unintentional crimes (in
which the wrongdoing occurs without criminal intent), and quasi-
intentional crimes (in which the criminal act is caused by
carelessness). These categories help determine the type and
severity of punishments and play an important role in the
administration of criminal justice.?

1.2 The concept of punishment
Punishment literally means to punish, reward, and punishment. In
legal terminology, there are different definitions of punishment:
"Punishment is a punishment or penalty imposed on the perpetrator
of a crime. The concept of suffering is inseparable from the
concept of punishment, and in fact, it is suffering and fatigue that
are the true characteristics of punishment.
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"Or "Punishment is the reaction of society against the criminal”.
Regarding the definition provided, it should be acknowledged that
legal scholars have not paid special attention to obtaining the truth
of punishment and its real and terminological definition, because in
defining punishment, its various aspects should be considered:

First, punishment is associated with real justice. So the first point
in stating the definition of punishment is observing justice.?
Second, if we refer to history to understand the truth of
punishment, it is observed that punishment was initially a reaction
of society against a criminal act, but later, when society became
organized and organized and the state was established, this social
reaction also took on a legal form.

Therefore, punishment must pursue a goal and this goal must be
fully specified in the definition. Third, the person who establishes
and executes punishment must be mentioned in the definition.
Fourth, the scope of punishment must be specified. Considering
these points, punishment can be defined as follows:" Punishment is
a set of rules approved by society It is a guarantee of the
implementation of real justice and seeks to guide the actual or
potential criminal, deter others from committing a crime, satisfy
the victim's innate desire for justice, and protect society. It is
established by the legislative branch and enforced by the judicial
branch. Now that the punishment has been determined from a legal
perspective, it should be seen how the legislator has defined the
crime:

Article 2 of the Islamic Penal Code states: "Any act or omission for
which a punishment has been determined in the law is considered a
crime." Considering the content of this article and the definition of
the term punishment, it can be concluded that: "Punishment is a
form of harassment that the judge determines for the person who is
guilty in accordance with the law due to the commission of a crime
as a sign of society's hatred of the criminal act and its perpetrator.

Harassment, which causes harm to one of the rights of the
offender, should not be considered the goal of punishment. The
goal of punishment is to reform the offender, social defense, and
the administration of justice. Harassment is a means to achieve this
supreme goal. The judge's punishment is within the limits of which
the law has made known, determines.*

1.3 The concept of proportionality of crimes and
punishments
Proportionality is an Arabic word and refers to the action of two
parties. In Persian, it means to be linked to each other and to be
appropriate to each other and to have a relationship and
relationship between two people or two things, and equality in
proportion is also called proportionality.®

In the science of law, the concept of proportionality in the
relationship between the proportionality of crime and punishment
has varied depending on the spatial and temporal situations. A
punishment may be considered proportionate at one time and place
and disproportionate at another time and place. Similarly, a
punishment may be proportionate at one time and place in relation
to a crime and disproportionate in relation to another crime.
Therefore, the concept of proportionality is primarily a relative

concept and has different meanings depending on different
cultures, times and places.

Sufficiency and proportionality are limitations that are imposed on
the court in determining the appropriate punishment for the
offender. Their purpose is to prevent the punishment from
becoming pure revenge and, therefore, they are part of the
offender's right to be punished.

Therefore, the punishment imposed must be adequate and
proportionate. Based on this approach, the court needs clear
measures to assess the adequacy and proportionality of the social
harm and the punishment.” The concept of proportionality of
crimes and punishments refers to the fundamental principle of
criminal justice, according to which the amount of punishment
should be proportionate to the severity and type of crime
committed.

This principle means that punishments should be determined taking
into account the specific characteristics of each crime, including
the degree of danger and vulnerability, as well as individual factors
such as the offender’s history, motivations and circumstances of
committing the crime.

The purpose of this proportionality is to ensure that punishments
are not only fair and just, but also designed to have an effective
deterrent and corrective effect and prevent the individual from
reoffending.® In practice, proportionality of crimes and
punishments is considered as a tool for maintaining justice and
ensuring social security. The imposition of disproportionate
punishments can lead to a violation of the principles of justice and
damage the credibility of the judicial system. On the other hand,
very lenient punishments may not properly help prevent crime and
reform the offender.

Therefore, legal systems try to maintain a balance between
individual rights and social interests by using this principle, so that
punishments are determined in proportion to the severity of the
crime on the one hand and in order to deter and reform the
individual on the other.®

1.4 History of the principle of proportionality and crime
The principle of proportionality of crime and punishment, which
means the correspondence between the severity of the crime and
the amount of punishment, is considered one of the fundamental
principles of modern criminal law. This principle has deep
historical and philosophical roots that go back to the Middle Ages
and even earlier.

In Roman law, one of the first references to the principle of
proportionality can be seen in the Law of the Twelve Tablets. This
law, enacted around the 5th century BC, attempted to formulate
general principles of justice and legal equality, although in practice
it dealt with a limited degree of proportionality between crime and
punishment.*

In modern times, the concept of proportionality of crime and
punishment has gained greater importance, especially with the
emergence of modern legal systems and human rights law. One of
the most influential figures in the formulation and development of
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this principle was Cesare Beccaria, an 18th-century Italian jurist
and reformer.

In his seminal work, Crime and Punishment (1764), Beccaria
emphasized the importance of proportionality and proportionality
of punishments and proposed reforms in penal systems.

He believed that punishments should be sufficient to deter crime,
but not so much as to lead to cruelty and injustice. Over time, the
principle of proportionality of crime and punishment became
accepted as a fundamental principle in modern legal systems and
was included in the criminal codes of many countries.

In international criminal law, this principle is also recognized in
the framework of international courts such as the International
Criminal Court and other international institutions. These
institutions try to ensure justice at the international level by
determining punishments that are proportionate to the gravity and
nature of the crime.*!

In sum, the principle of proportionality of crime and punishment,
which is recognized as a key principle in achieving criminal
justice, has developed throughout history and has become one of
the important requirements in modern legal systems.

In the 19th century, the principle Proportionality of crime and
punishment became more widely institutionalized in modern legal
systems. During this period, with scientific and philosophical
advances, greater emphasis was placed on individual rights and
limits on state power. One of the important developments in this
field was the establishment of judicial systems that operated on the
basis of legal principles and proportionality of punishments. This
approach caused legal systems to move away from arbitrary and
vindictive punishments and towards systems that operated on the
basis of justice and fairness.'?

2. The principle of proportionality
between crime and punishment in
crimes.

2.1 The position of the principle of proportionality in the
philosophy of punishment

A legislator or a just judge cannot be indifferent to the
proportionality of crime and punishment because one of the fixed
bases for justifying punishment is the implementation of justice.
Although quantifying crime and punishment is a difficult and
somewhat relative task, this relativity should not hinder human
efforts in this field.

With the help of reasonable and accepted criteria, it is possible to
organize categories between crimes and punishments in terms of
severity and weakness and then establish a relationship between
them. It is clear that the legislator must follow it in formulating
criminal laws. In other words, the position of crimes and
punishments that arise with the progress and development of
human society will be determined.

Criminal judges, in the continuation of this path, must also function
in the same way and establish the proportionality of crime and
punishment more precisely between different instances of a crime
with the help of the powers they have in determining punishment.

It seems that the proportionality of punishment to the crime should
be the main axis in determining punishment and in exceptional
cases, there should be a possibility of deviating from it based on
utilitarian justifications.*®

2.2 Proportionality in Criminal Laws and Guidelines for
Determining Punishment

A criminal system that enjoys logical coordination and coherence
in criminalizing and punishing behaviors will face less illegitimacy
in the implementation of criminal justice. If there is no basis and
standard governing it in the stages of criminal justice, the
legislator's unlimited ability to criminalize unjust behaviors and
punishments will result. In the Iranian criminal system, although
the punishment system in each of the punishments of hudud, gisas,
diyat, and ta'ziri punishments can be justified with reasons related
to each of the bases of punishment, it cannot be said with certainty
that they all have the same primary goal and basis. The
inconsistency and lack of coherence in determining punishment
(legislation and enforcement) in the Iranian penal system is a
matter that is not hidden from anyone.

The deep gap between the minimum and maximum punishment
without determining a standard that sometimes reaches forty times,
the lack of commitment of the executors of criminal justice to the
existence of a hierarchy of punishments, the lack of restriction of
the legislator in determining punishment and criminalization based
on a single rule and principle, especially in the Ta’zir punishments
that constitute the main part of its penal system, and the lack of
classification of punishments are some of the problems and
difficulties that the penal system of Islamic countries faces.

That is why, if two criminals commit the same crime under similar
circumstances, given the lack of a standard for proportionality of
punishment to the crime committed, it seems natural for one of
them to be sentenced to a fine and the other to 10 years in prison.

Why is such and such a punishment determined for such and such
criminal behavior, and can the determination of punishments in the
stages of legislation and enforcement have a reliable system? It
seems that there is no other way but to resort to There is no
tangible and objective standard for the regularity of the sentencing
system.

2.3 The principle of overall proportionality, a basis for
determining proportionate punishment for multiple
crimes

The principle of overall proportionality in determining punishment
means that the amount and type of punishment should be
proportionate to the severity and nature of the crime. This
principle, which is recognized as one of the fundamental principles
in various legal systems, emphasizes that punishment should not be
too severe or too mild and should be determined according to the
individual characteristics of the offender and the circumstances of
the crime.

In multiple crimes, the implementation of the principle of overall
proportionality leads to complications. For example, if an
individual has committed multiple crimes, the judicial system must
decide whether these crimes should be calculated cumulatively
(i.e., the sum of the penalties) or overlappingly (i.e., determining a
general penalty that includes the most severe crime). In these cases,
the principle of overall proportionality helps to ensure that the final
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punishment remains fair and reasonable and to prevent extremes or
laxity in the administration of justice.

One of the main objectives of this principle is to prevent excesses
and excesses in determining punishment. In particular, punishment
should not only serve to punish and reform the offender but also to
deter others from committing similar crimes.

At the same time, it is important to avoid imposing harsh sentences
that are injurious to human dignity or have negative social effects.
The principle of overall proportionality requires consideration of
all aspects of the crime and the specific circumstances of each case.

The judge must, after careful and comprehensive consideration,
reach a decision that is not only legally correct but also morally
and socially acceptable. This requires a careful balance between
the rights of society and the individual rights of the offender.'®

2.4 Application of criteria for proportionality of crime
and punishment in the regulation of judicial powers

The application of criteria for proportionality of crime and
punishment in the regulation of judicial powers plays a very
important role in the administration of criminal justice. These
criteria are used as a tool to guide judges in determining
appropriate and fair punishment and help ensure consistency and
transparency in the judicial process.

Through these criteria, it can be ensured that the punishment
imposed is not only proportionate to the crime committed, but also
consistent with human rights and legal principles. One of the most
important criteria used in determining the proportionality of crime
and punishment is the severity and nature of the crime.

This criterion helps to determine the punishment based on the type
and extent of harm caused to society and individuals. For example,
violent crimes such as murder or rape usually have heavier
penalties than non-violent crimes such as petty theft. This is due to
the importance of protecting public safety and health. Another
criterion is to pay attention to the character and history of the
offender. This includes examining the criminal record, the social
and psychological status of the individual, and the circumstances
that led to the commission of the crime.

This information helps the judge decide whether a more severe
punishment is necessary or whether the offender can be reformed
and rehabilitated. For example, a first-time offender may receive a
lighter sentence than an offender with a long history of similar
crimes. The circumstances of the crime are also considered a key
criterion. Special circumstances such as urgency, self-defense, or
external pressure can have a significant impact on determining the
sentence. This criterion allows judges to have a deeper
understanding of the context of the crime and, based on that,
determine a more just punishment.'®

2.5 Justification of the principle of general
proportionality based on the elements of the principle
of proportionality

The principle of general proportionality in determining punishment
is based on specific elements, each of which plays an important
role in justifying this principle. These elements include the severity
of the crime, the circumstances of the crime, the character and
history of the offender, and the purposes of the punishment.
Severity of the crime: One of the fundamental elements of the
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principle of proportionality is the severity of the crime committed.
The severity of the crime is measured by the degree of harm and
danger that the crime poses to society and individuals. This
element ensures that the punishment imposed is consistent with the
level of seriousness and dangerousness of the crime. For example,
violent crimes and large-scale financial crimes that have
widespread effects on victims and society require heavier penalties
to maintain proportionality between the crime and the
punishment.’

Circumstances of the crime: The circumstances in which the crime
occurred are also an important element in justifying the general
principle of proportionality. These circumstances can include
mitigating or aggravating factors. For example, committing a crime
under duress or urgency may lead to a reduction in the punishment,
while committing a crime intentionally and with prior planning can
justify a heavier punishment.

This element helps the judge to consider all aspects and contexts of
the crime and determine a punishment that is appropriate to it.*®
Character and criminal record: Examining the character and
criminal record of the offender is also one of the main elements in
the principle of proportionality.

This element helps to better understand the offender and his
background and allows the judge to make a decision that is
appropriate to the individual and social situation of the offender.
For example, a professional criminal with a history of multiple
crimes may require a more severe punishment compared to a
person who has committed a crime for the first time and has no
criminal record. This element also emphasizes the principle of
correction and rehabilitation of the offender, because the ultimate
goal of punishments is not only to punish, but also to correct
criminal behavior.*®

3. Proportionality of crime and
punishment within the framework of

international regulations

3.1 Crimes and punishments in the Statute of the
International Criminal Court

The Statute of the International Criminal Court, known as the
Rome Statute, establishes the legal framework for the prosecution
and punishment of the most serious international crimes. The
Statute was adopted on 17 July 1998 and entered into force on 1
July 2002. The International Criminal Court was established to try
and punish persons who have committed serious crimes that
constitute a threat to the international community.

These crimes include genocide, crimes against humanity, war
crimes and the crime of aggression. The crime of genocide
includes acts committed with intent to destroy, in whole or in part,
a national, ethnical, racial or religious group, as such, by killing
members of the group, causing serious bodily or mental harm to
them, inflicting destructive conditions of life on them and
preventing births within the group. Crimes against humanity
include widespread or systematic acts directed against a civilian
population, such as murder, extermination, enslavement,
deportation, torture, rape and enforced disappearance. War crimes
also include serious violations of the laws and regulations of war
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that occur in the context of international or non-international armed
conflicts, such as willful killing, torture or inhuman treatment of
prisoners of war, hostage-taking, and the use of prohibited
weapons. The crime of aggression means planning, preparing,
initiating, or carrying out a military attack that is clearly in
violation of the Charter of the United Nations.?°

The penalties set out in the ICC Statute include life imprisonment
or imprisonment for up to 30 years, depending on the severity of
the crime and the individual circumstances of the offender. In
addition, the Court can impose financial fines and confiscate the
assets of criminals.

The purpose of these penalties is not only to punish criminals, but
also to deter and prevent similar crimes from being committed in
the future and to ensure the rights of their victims. The ICC follows
a complex legal process, from investigation and prosecution to trial
and sentencing.

3.2 Penalties in the Statute of the Court and Laws in
Islamic Countries

The ICC Statute and the criminal laws of Islamic countries both
provide for penalties for specific crimes, but differ in various areas.
As mentioned above, the ICC Statute, as set out in the Rome
Statute, provides for penalties for international crimes such as
genocide, crimes against humanity, war crimes and the crime of
aggression.

Sentences at the ICC generally include life imprisonment or
imprisonment for up to 30 years, depending on the severity of the
crime and the circumstances of the offender.

The court can also impose additional sentences, such as financial
fines and confiscation of assets. The purpose of these sentences is
to provide justice for victims, deter similar crimes in the future,
and send a strong message to the international community that
international crimes will be met with a serious response.?

Similarly, in the criminal law of Islamic countries, sentences are
determined under civil and criminal laws. The Islamic Penal Code,
which serves as the basic law in Iran’s criminal system, sets out
sentences for various types of crimes, including public offenses,
theft, murder, and political crimes. Sentences include
imprisonment, flogging, blood money, and in certain cases,
execution.

Punishments are determined by the type of crime, its severity, and
the status of the offender, and may include additional penalties
such as confiscation of property and deportation. For certain crimes
involving national security and organized crime, more severe
penalties, such as the death penalty, are also considered.?

The main difference between the penalties of the International
Criminal Court and the criminal laws of Islamic countries is the
scope and type of penalties. The International Criminal Court
focuses more on imprisonment and financial fines and does not
accept the death penalty, while the criminal systems of some
Islamic countries consider the death penalty as a legal punishment
in some cases. The International Criminal Court also has a special
focus on ensuring global justice and accountability for large-scale
crimes, while Islamic criminal law is specifically concerned with
domestic issues in accordance with the Islamic and legal principles
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of the country and also deals with matters such as blood money and
hadd. Ultimately, both legal systems share the goal of ensuring
justice and accountability, but they achieve this goal through
different methods and principles, which are due to cultural, legal
and international differences.

In the International Criminal Court, the criteria for determining
punishment are set based on the gravity of the crime and its impact
on victims and the international community. These criteria include
an assessment of the degree of responsibility of the individual, the
impact of the crime on victims and society, and the criminal’s past
record. The main purpose of these criteria is to ensure
proportionality and fairness in determining punishment, and in
particular, they pay special attention to deterrence and the
prevention of repetition of crimes.?®

They play an important role in determining the punishments of the
criminal and the punishment of the offender, and they usually take
into account the severity of the crime and the intent of the
offender.?*

The Statute of the International Criminal Court, with its emphasis
on international justice, seeks to have a global impact and
influence the domestic legal systems of countries. The Court
focuses specifically on international crimes and broadly on
international cooperation to administer justice and combat
international crimes. This approach can promote human rights
standards and international law at the global level. On the other
hand, Islamic criminal law is specifically concerned with the
domestic issues and judicial needs of the Islamic community.

These laws are formulated primarily on the basis of Islamic
principles and local culture, and are adjusted according to the
cultural and religious values of the country. The global impact of
Islamic criminal law may be more limited, but it is directly attuned
to the specific needs and circumstances of the country.?®

3.3 The International Criminal Court and the Possibility
of Invoking the Rule of Criminal Immunity in
International Crimes

Despite the temporal and spatial limitations of the former
Yugoslavia and Rwandan tribunals, as well as the temporary nature
of these two tribunals, the relative success of these two institutions
provided an impetus for the creation of an international criminal
court with universal jurisdiction.

An institution that could be held accountable for violations
occurring anywhere in the world. Accordingly, the United Nations
General Assembly established the Preparatory Committee on the
Establishment of the International Criminal Court in 1996, which
ultimately submitted a draft to the Rome Diplomatic Conference in
1998.

The conference ultimately adopted the Statute of the International
Criminal Court by 120 votes in favor, 7 against, and 20
abstentions. Undoubtedly, one of the important issues in the
Court’s handling of international crimes under its jurisdiction is the
issue of immunity of state officials.

Although international courts established before the Court to deal
with international crimes did not consider immunity of state
officials to be an obstacle to the exercise of their criminal
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jurisdiction, the issue of immunity before the International
Criminal Court is nevertheless complicated by the wide range of
countries under the Court’s jurisdiction.®

As the judicial body responsible for prosecuting the most serious
international crimes, including genocide, crimes against humanity,
war crimes and the crime of aggression, the International Criminal
Court categorically rejects the rule of criminal immunity.

Criminal immunity means that an individual cannot be prosecuted
or tried by reason of his or her official position or special situation
in his or her country. In traditional international law, state officials
and leaders of states could be immune from prosecution at the
national or international level by reason of their official positions.

The Statute of the International Criminal Court, which serves as
the legal framework for the Court, explicitly excludes criminal
immunity in the context of international crimes. According to
Article 27 of the Rome Statute, “immunity” from prosecution by
the International Criminal Court cannot be invoked. This article
states that no public official, including heads of state or
government, shall be immune from prosecution by the Court by
reason of his or her official capacity.

The Court may therefore proceed against individuals who have
committed international crimes, even if they hold official or
governmental positions. This rule is particularly important in the
prosecution of leaders and high-ranking officials, who may be
particularly immune from prosecution by virtue of their position.?’

3.4 The Proportionality of Crime and Punishment in
International Criminal Procedure

In international criminal procedure, the proportionality of crime
and punishment is of particular importance as one of the
fundamental principles of criminal justice. These are mainly
determined based on various legal and judicial criteria to ensure
that the punishment imposed is proportionate to the severity and
nature of the crime.

3.4.1The severity of the crime and its impact on the
victims
One of the main proportionality of crime and punishment is the
severity of the crime and its impact on the victims. In assessing the
proportionality of punishment, the International Criminal Court
takes into account the severity and consequences of the crime.

For example, in serious crimes such as genocide or crimes against
humanity, which have widespread and long-term effects on the
victims, the Court usually imposes more severe penalties, including
long-term imprisonment or life imprisonment. This approach is
intended to ensure justice and to compensate for the serious harm
caused to the victims.?

3.4.2Individual responsibility and role of the offender
The ICC also considers the degree of individual responsibility and
the role of the offender in the commission of the crime in
determining punishment. Individuals with a key and influential role
in the commission of the crime, such as leaders or military
commanders, usually face more severe penalties than those who
played a less significant role. This is particularly important in cases

involving complex hierarchies of responsibility and helps to ensure
clarity and clarity in determining punishment.?®

3.4.3Proportionality of punishment to international law
and regulations

Proportionality of punishment must also be consistent with
international law and regulations as set out in the Statute of the
ICC. The Rome Statute sets out in detail the maximum penalties
for different types of crimes, and the Court must act within these
provisions. These standards are intended to ensure that sentences
are not only just and proportionate but also consistent with
international human rights principles.*

3.4.4Muitigating and mitigating factors

In the sentencing process, the International Criminal Court also
considers mitigating and mitigating factors. These factors can
include the offender’s cooperation with the court, remorse and
signs of reform. These factors can significantly influence the level
of punishment and allow for sentences to be imposed that are less
than the maximum provided for, provided that they demonstrate
efforts to make reparation and take responsibility.

Overall, the proportionality rules in international criminal law are
designed to achieve justice and global accountability and help
determine appropriate and proportionate sentences for the crime
committed, based on the gravity of the crime, the role of the
offender, international law and mitigating factors.

The principles of proportionality of crime and punishment in
international  criminal law have been carefully and
comprehensively defined to ensure justice and accountability at the
global level. In addition to the above, several other factors also
influence the determination of the proportionality of punishment.®!

3.4.5Deterrent and deterrent effects

One of the main objectives of determining punishment is to create
a preventive and deterrent effect against the commission of similar
crimes. The International Criminal Court considers that
punishment should be determined in a way that not only provides
justice for the victim, but also acts as a deterrent to others. Severe
and demonstrative punishments may be designed in particular to
ensure that similar crimes are not repeated in the future.*

3.4.6Principles of justice and human rights

The International Criminal Court also emphasizes the observance
of the principles of justice and human rights in determining
punishments. These principles include judicial fairness, the rights
of the accused to defend themselves, and respect for human
dignity. Sentences should be designed to protect the human rights
of the accused, particularly during the trial and execution process.
The Court is particularly concerned that sentences should be
consistent with respect for human dignity and international legal
principles.®® (

3.4.7Criminal record and past conduct of the offender
In determining the sentence, the Court also takes into account the
criminal record and past conduct of the offender. The existence of
a relevant criminal record and the conduct of the offender during
the trial process can affect the level of the sentence.
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If the offender demonstrates that he has committed similar crimes
or other unlawful acts in the past, he may be subject to more severe
sentences.** The length and conditions of imprisonment are also
important factors in determining the proportionality of punishment.

The International Criminal Court determines the appropriate length
of imprisonment, taking into account the gravity of the crime and
the individual circumstances of the offender. These conditions also
include the geographical location and the conditions of execution
of imprisonment, which must be in accordance with international
standards and humanitarian conditions.®

3.4.8Compensation for victims
Another important aspect is compensation for victims. The
International Criminal Court can issue supplementary orders, such
as financial compensation or other reparation measures.

These measures are taken to ensure the rights of victims and
provide the possibility of redress for the harm they have suffered.
Finally, the principles of proportionality in international criminal
law are based on the principles of justice, effectiveness and respect
for human rights.

These principles help the Court determine penalties in a way that
not only holds criminals accountable but also helps to achieve
justice and prevent future crimes.*

Conclusion

In international criminal law, the principle of proportionality of
punishment means that punishment should be proportionate to the
severity and type of the crime committed. This principle is
particularly important in the case of serious crimes such as
genocide, crimes against humanity, war crimes, and the crime of
aggression.

For each of these crimes, punishments must be determined in a
way that is not only proportionate to the nature and severity of the
human rights violation, but also to ensure legal and humanitarian
goals such as deterrence, reform, and justice. Consequently,
observing the principle of proportionality in determining
punishments helps to achieve justice and protect human rights in
international legal systems and guarantees fair and proportionate
treatment of international crimes.

Also, proportionality of crime and punishment, as one of the
fundamental principles of international criminal law, plays a vital
role in ensuring justice and protecting human rights. This principle,
by emphasizing the necessity of matching the severity and type of
punishment to the nature and severity of the crime, helps to prevent
injustice and ensure justice.

In this regard, international institutions such as the International
Criminal Court have a duty to determine punishments
commensurate with the crimes committed, using precise and
transparent criteria. Although the implementation of this principle
faces numerous challenges, including cultural and legal differences
between countries and the complexities arising from the nature of
international crimes, international efforts to harmonize judicial
laws and procedures, train judges and judicial officials, and
strengthen international cooperation can help reduce these

challenges and increase the efficiency and justice of the
international criminal law system.

Ultimately, the principle of proportionality of crime and
punishment not only helps protect human dignity and human
rights, but also strengthens the legitimacy and credibility of
international judicial institutions. With the precise and fair
implementation of this principle, one can hope to achieve justice,
maintain global peace and security, and increase public confidence
in international judicial systems.

The successful implementation of the principle of proportionality
of crime and punishment can directly contribute to reducing
historical injustices and providing accountability to victims of
international crimes.

This makes victims feel that justice has been properly served and
perpetrators have been fairly punished. Also, this principle can act
as an effective deterrent to prevent new crimes, because potential
criminals will refrain from committing similar crimes when they
are aware of proportionate and fair punishments. On the other
hand, adherence to this principle can help strengthen international
solidarity and cooperation among states in the fight against
international crimes.

Through the exchange of experiences and information, states can
develop and implement common policies and laws that not only
help improve the international criminal justice system, but also
promote the overall level of human rights in the world. To ensure
the full realization of the principle of proportionality of crime and
punishment, we need continuous efforts in the fields of research,
education and law. Establishing independent oversight bodies,
drafting comprehensive and clear laws, and holding training
courses for judges and lawyers can be very effective in this
direction. Also, promoting a culture of respect for human rights
and justice among societies and judicial institutions is of particular
importance.

In general, the principle of proportionality of crime and
punishment in international criminal law is one of the fundamental
foundations for achieving justice and protecting human rights.
Given the importance of this principle, it is necessary for
international institutions and countries to seriously strive to
implement it.

These efforts can lead to the creation of a more just, effective, and
humane judicial system, which will ultimately help improve the
human rights situation globally and increase public confidence in
international judicial institutions. In addition to the above, the role
of the international community and non-governmental
organizations is also very important in ensuring compliance with
the principle of proportionality of crime and punishment.

These institutions can help to realize this principle by monitoring
the implementation of laws and judicial policies, reporting and
documenting human rights violations, and pressuring governments
and international institutions to adhere to the principles of criminal
justice. The media can also play an important role in strengthening
transparency and accountability by informing and raising
awareness among the international community about international
crimes and judicial processes. Accurate and comprehensive media
reporting of important trials and cases can lead to increased public
awareness and support for victims of international crimes.
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